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RECOVMENDED ORDER

Pursuant to notice, a final hearing was conducted in this
case on Decenber 20, 2007, in Tallahassee, Florida, before
Law ence P. Stevenson, a duly-designated Adm nistrative Law
Judge of the Division of Adm nistrative Hearings ("DOAH").
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STATEMENT OF THE | SSUE

At issue in these consolidated proceedi ngs i s whether the
permts for signs bearing tag nunbers BT339, AE862, and AX116
shoul d be revoked, pursuant to Section 479.08, Florida Statutes
(2007).

PRELI M NARY STATEMENT

On March 21, 2006, the Departnent of Transportation (the
"Departnment”) issued two Notices of Intent to Revoke Sign Permt
("Notices") to Lamar Advertising - Lakeland ("Lamar"), alleging
t hat nonconform ng signs bearing tag nunbers BT339, AE862, and
AX116 had been structurally changed and were no | onger
substantially the same as they were on the date they becane
nonconformng, in violation of Florida Adm nistrative Code
Rul e 14-10.007(2)(a). The Department issued revised Notices on
July 31, 2007. Lamar tinely filed petitions for fornal
adm ni strative hearings to contest the Notices. The petition
chal I enging the Notice regarding tag nunbers BT339 and AE862 was
assi gned DOAH Case No. 07-4732. The petition challenging the
Notice regardi ng tag nunber AX116 was assi gned DOAH Case
No. 07-4734. Lamar's unopposed notion to consolidate the cases
was granted by order dated Decenber 17, 2007.

At the hearing, Lamar presented the testinony of Dave
Henry, its real estate |easing manager. Lamar's Exhibits 1

through 3 were admtted into evidence. The Departnent presented



the tel ephonic testinony of its outdoor advertising inspectors
Steve Leslie and Mark Johnson, and the in-person testinony of
Lynn Hol schuh, the Departnent's state outdoor adverti sing

adm nistrator. The Departnent's Exhibits 1 through 17 were
admtted into evidence.

At the close of the evidentiary portion of the final
hearing, the parties requested and were all owed 20 days fromthe
filing of the hearing transcript within which to file proposed
recommended orders. The one-vol une hearing Transcript was fil ed
on January 7, 2008. The Departnent filed its Proposed
Recommended Order on January 28, 2008, and Lamar filed its
Proposed Recomrended Order on January 29, 2008. Neither party
objected to the |lateness of the other's filing, and therefore
both parties proposed recomrended orders have been accepted and
considered during the preparation of this Recormmended Order

FI NDI NGS OF FACT

1. Lamar owns and mai ntains outdoor advertising signs in
the State of Florida. Pursuant to the permitting requirenents
of Section 479.07, Florida Statutes, the Departnent issues
permts and tags to outdoor advertising signs along interstate
and federal-aid primary highway systens. Signs that mnet
permtting criteria at the tinme they were erected, but that do

not conply with subsequently enacted | aws or that no | onger



conply with the | aw due to changed conditions, nmay nonet hel ess
be permitted and maintained as "nonconformng signs."?!

2. In conpliance wth Subsection 479.02(8), Florida
Statutes, the Departnment in 1997 and 1998 conducted a statew de
inventory of all signs on the state interstate and federal -aid
primary highway systenms. This inventory becane the dat abase for
all signs permtted at the tine it was conpleted. The
Departnent sent the inventory results to all sign owners in
order to provide them an opportunity to confirmor challenge the
accuracy of the results.

3. The database includes the |ocation of the sign; the
dates the sign was permtted and constructed; its date and
met hod of construction; the height, including the Height Above
Ground Level ("HAQ."); the height, width, and square footage of
the sign facing; the nunber and type of support structures used;
whether the sign is lighted or not; the status of the sign as a
conform ng, nonconformng, or illegal sign; and other
identifying information.

4. Subsection 479.02(8), Florida Statutes, provides that
the inventory of signs is to be updated no |l ess than every two
years. The Departnent in fact perforns the update every year

5. In 2004, a series of hurricanes passed through Florida,
destroyi ng or damagi ng thousands of outdoor advertising signs.

The Departnent issued notices of intent to revoke the permts of



nonconform ng signs that appeared to have been destroyed by the
st ormns.
6. In February 2005, the Departnent and Lanmar entered into
a settlenent agreement that allowed Lamar to rebuild sone signs
and required the renoval of others. The signs at issue in this
proceedi ng were anong those allowed to remain standing with
repair. As to these signs, the settlenent agreenent provided:
The outdoor advertising signs referenced
above remain |lawfully erected nonconform ng
signs and LAMAR may repair said signs,
provided that said repair shall be at the
pre-stormlocation and to pre-storm
speci fications, including configuration,
type of materials, height, size, area of
face and lighting. Exceptions to pre-storm
specifications will be allowed to the extent
required to conply with | ocal building
codes. Such repairs shall be conpleted
within 270 days of entry of a Final O der
approving this Joint Stipulation of
Settl enment.

The referenced Final Order was entered on March 15, 2005.

7. The Departnent issued permt nunbers 13778 and 137790
and tag nunbers BT339 (replaced by tag nunber CF221 at the tine
of the hearing) and AE862 to a nonconform ng, back-to-back sign
| ocated along U.S. 1 in Martin County, .08 mles north of
Constitution Boul evard in Hobe Sound. At the tine of the 1997

inventory, the Martin County sign was a five-pol e wooden

structure.



8. The Martin County sign sustained heavy danage during
t he 2004 hurricanes. After the storns, Lamar sent a work crew
to the sign's location to rebuild the sign. The work crew
replaced the sign with a four-pole wdoden structure.

9. Dave Henry, the real estate |easing manager for Lamar
testified that he gave the crew no particular instruction on how
to rebuild the sign. During the rebuilding process, M. Henry
gave his crews the locations, and told themto rebuild the signs
as they had been before the storms. M. Henry stated that the
crew probably | ooked at the remai ns of the damaged sign, saw
only four stunps in the ground, and assuned that the original
sign had only four supports.

10. On March 21, 2006, the Departnent issued a Notice to
Lamar, stating that the sign bearing tag nunbers BT339 and AE862
"has been structurally changed and is no | onger substantially
the sane as it was on the date it becane nonconformng, in
violation of s. [sic] 14-10.007(2)(a), Florida Adm nistrative
Code Rule."

11. On February 20, 2007, a Recommended Order was entered

in Lamar South Florida v. Departnent of Transportation, Case

No. 06-3281 (DOAH February 20, 2007). In that case, Judge
R Bruce MKi bben recommended that the Departnent w thdraw a
Notice issued to Lamar South Florida because the Notice failed

to specify exactly which changes to the sign in question caused



the sign to be in violation of the Departnent's rules. Rather,
the Notice nerely provided a citation to Florida Adm nistrative
Code Rule 14-10.007(2)(a).

12. In a final order dated May 21, 2007, the Depart nent
accept ed Judge MKi bben's recomrendati on, and acknow edged t he
"apparent confusion” regarding the running of the 30-day notice
period and the nature of the notice required to trigger the

running of that period. As a result of the Lamar South Florida

case, the Departnent began to i ssue Notices that contained nore
specific information regarding the all eged violations.

13. On July 31, 2007, the Departnment sent Lamar a
replacenment Notice for the Martin County sign, adding a nore
specific description of the violation, which stated that the
sign "has been structurally nodified in violation of

S. [sic] 14-10.007(2)(a), Florida Adm nistrative Code Rule: the

nunber of supports has changed. "2

14. The replacenent notice al so added the follow ng
provi si on:

REVOCATI ON OF THE PERM T(S) W LL BECOVE
FINAL thirty (30) days fromyour receipt of
this notice unless you provide information
to the Departnent show ng the Notice was
issued in error OR you correct the violation
wi thin 30 days of your receipt of this

Noti ce, and provide evidence of the
correction to the Departnent. For
nonconform ng signs, while you may correct
the violation, you may not exceed the



al | owabl e mai nt enance standards as stated in
s. 14-10.007(2), F.A C

15. Lamar did not act within 30 days of the Notice to
correct the violation and restore the Martin County sign to a
five-pole structure. M. Henry testified that a fifth pole was
added to the structure on Novenber 16, 2007.

16. The Departnent issued pernmt nunmber 7359 and tag
nunber AX116 to a nonconform ng, single-faced sign in Polk
County along U. S. 27, .141 niles east of Heatherwood Boul evard
in Lake Wales. On Novenber 22, 1997, the Pol k County sign was
i nventori ed and phot ographed as a seven- pol e wooden structure.

17. Lamar did not own the sign at the tinme the 2004
hurri canes danaged it. Lamar acquired the Pol k county sign in
2005, after it had been rebuilt as a six-pole structure.

18. On March 21, 2006, the Departnent issued a Notice to
Lamar, stating that the sign bearing tag nunber AX116 "has been
structurally changed and is no | onger substantially the sane as
it was on the date it becane nonconform ng, in violation of
s. [sic] 14-10.007(2)(a), Florida Adm nistrative Code."

19. On July 31, 2007, the Departnment sent Lamar a
repl acement Notice for the Pol k County sign, adding a nore
specific description of the violation which stated that the sign
"has been structurally nodified in violation of s. [sic] 14-

10.007(2), Florida Adm nistrative Code: the nunber of supports



has changed. .".% The replacenent notice al so contained the
| anguage quoted at finding of fact 14, supra

20. Lamar did not act within 30 days of the Notice to
correct the violation and restore the Polk County sign to a
seven-pol e structure.

CONCLUSI ONS OF LAW

21. DQOAH has jurisdiction over the parties to and the
subject matter of this proceeding. 88 120.569 and 120. 57,
Fla. Stat. (2007).

22. The Departnent is authorized to regul ate outdoor
advertising signs located along interstate and federal-aid
pri mary hi ghways, pursuant to Chapter 479, Florida Statutes,
and Florida Adm nistrative Code Chapter 14-10.

23. The Departnent has the burden to prove by a
preponder ance of the evidence the facts necessary to revoke

Lamar's permts. See Florida Departnent of Transportation v.

J.WC. Conpany, 396 So. 2d 778 (Fla. 1st DCA 1981)(the burden of

proof, apart fromstatute, is on the party asserting the
affirmati ve of an issue).

24. Florida Adm nistrative Code Rule 14-10.007, titled
"Mai nt enance of Nonconform ng Signs,"” provides, in pertinent
part:

(1) A nonconform ng sign nust renain

substantially the sane as it was as of the
date it became nonconform ng



(2) Reasonable repair and mai ntenance of
nonconform ng signs, including change of
advertising nessage, is permtted and is not
a change which would term nate the
nonconform ng status. Reasonable repair and
mai nt enance neans the work necessary to keep
the sign structure in a state of good
repair, including the replacenent in kind of
materials in the sign structure. \Were the
repl acenent of materials is involved, such
repl acenent nmay not exceed 50% of the
structural materials in the sign within any
24 nmonth period. "Structural materials" are
all those materials incorporated into the
sign as | oad-bearing parts, including
vertical supports, horizontal stringers,
braces, bracing wires, brackets, and
catwal ks. Structural materials do not

i nclude the sign face, any skirt, any

el ectrical service, or electric lighting,
except in cases where such itens have been
incorporated into the sign as | oad-bearing
parts. The follow ng are exanpl es of

nodi ficati ons which do not constitute
reasonabl e repair or mai ntenance, and which
constitute substantial changes to a
nonconform ng sign that will result in the

| oss of nonconform ng status:

(a) Modification that changes the structure
of, or the type of structure of, the sign,
such as conversion of a back-to-back sign to
a V-type, or conversion of a wooden sign
structure to a netal structure

* * *

(b) Modification that changes the area of
the sign facing or the HAGL of the sign,

* * *
(c) Modification that enhances the

visibility of the sign's nessage, or the
period of time that the nmessage is visible;

10



25.

26.

(d) Modification that adds automatic
changeabl e faces; or

(e) Modification that adds artificial
l'ighting, or changes the existing lighting
such that the illumnation to the sign
facing is substantially increased.

* * *

(6) A nonconformng sign may continue to
exist so long as it is not destroyed,
abandoned, or disconti nued.

23 CF.R s. 750.707(d) provides, in pertinent

(d) Maintenance and continuance. In order
to maintain and continue a nonconform ng
sign, the follow ng conditions apply:

* * *

(5) The sign nust remain substantially the
sanme as it was on the effective date of the
State | aw or regul ations. Reasonable repair
and mai nt enance of the sign, including a
change of advertising nmessage, is not a
change which woul d term nate nonconform ng
rights. Each State shall develop its own
criteria to determ ne when customary

mai nt enance ceases and a substantial change
has occurred which would term nate
nonconform ng rights.

Section 479.08, Florida Statutes, provides:

The departnent has the authority to deny or
revoke any permt requested or granted under
this chapter in any case in which it

determ nes that the application for the
permt contains knowi ngly false or

m sl eadi ng i nformation or that the permttee
has viol ated any of the provisions of this
chapter, unless such permttee, within

30 days after the receipt of notice by the
departnent, corrects such fal se or

m sl eadi ng i nformati on and conplies with the

11

part:



provi sions of this chapter. Any person
aggrieved by any action of the departnent in
denying or revoking a permt under this
chapter may, within 30 days after receipt of
the notice, apply to the departnent for an
adm ni strative hearing pursuant to chapter
120. If a tinely request for hearing has
been filed and the departnent issues a final
order revoking a permt, such revocation
shall be effective 30 days after the date of
rendition. Except for departnment action
pursuant to s. 479.107(1), the filing of a
tinmely and proper notice of appeal shal
operate to stay the revocation until the
departnment’'s action is upheld.

27. Though Florida Adm nistrative Code Rule 14-10.007
makes no specific nmention of support poles, the Departnent
asserts that "reasonable repair and maintenance"” is restricted
to "replacenment in kind of materials in the sign structure,” and
that this restriction necessarily applies to support poles. The
Department points out Florida Adm nistrative Code Rule 14-
10.007(2)(a) prohibits a nodification that "changes the
structure of, or the type of structure of, the sign," and
contends that a change in the nunber of poles constitutes such a
nodi fication. The Departnent's interpretation of Florida
Adm ni strative Code Rule 14-10.007 is reasonable. See

Departnent of Agriculture v. Sun Gardens Citrus, LLP et al.,

780 So. 2d 922, 925-926 (Fla. 2d DCA 2001)(trial court nust
afford great deference to agency's interpretation of a rule it

pronul gated concerning natters adm ni stered by that agency; the

12



agency's reasonable interpretation of its rule nust stand even
when there are other reasonable interpretations avail able).

28. The replacenent Notices issued on July 31, 2007,
pl aced Lamar on clear notice that the violations alleged as to
both the Martin County sign and the Pol k County sign was a
change in the nunber of support poles. The notices provided a
30-day period in which to notify the Departnent that the Notices
were in error or to restore the signs to their original nunber
of supports. Lamar took no action within the prescribed 30-day
period to restore the signs to their permtted nunber of support
pol es. The Departnent acted within its discretion in
di sregarding Lamar's after-the-fact efforts to restore the
support poles to their original nunber of supports.

29. The Departnent has net its burden of proof and has
provi ded sufficient evidence to support its Notices of Intent to
Revoke Sign Permit.

RECOVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat a final order be entered by the Departnment
of Transportation revoking the permts for the nonconform ng

signs bearing tag nunbers BT339, AE862, and AX116.

13



DONE AND ENTERED this 21st day of February, 2008, in

Tal | ahassee, Leon County, Flori da.

LAVWRENCE P. STEVENSON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 21st day of February, 2008

ENDNOTES
1/ Subsection 479.01(14), Florida Statutes, provides:

"Nonconform ng sign" neans a sign which was
lawful Iy erected but which does not conply
with the | and use, setback, size, spacing,
and |ighting provisions of state or | ocal
l aw, rule, regulation, or ordinance passed
at a later date or a sign which was lawfully
erected but which later fails to conply with
state or local law, rule, regulation, or
ordi nance due to changed conditions.

See also Florida Adm nistrative Code Rule 14-10.007, Mii ntenance
of Nonconform ng Signs.

2/ At the hearing and in its proposed recommended order, Lanar
has contended that even the revised Notice was insufficient,
because it did not specify exactly how t he nunber of supports
had changed. The undersigned finds this contention lacking in
merit. The quoted |anguage gave Lamar sufficient notice as to
whi ch parts of its sign had been changed and required
correction.
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3/ The Notice also alleged that the HAGL of the sign had been
changed. The Departnent abandoned this allegation at the final
heari ng.

COPI ES FURNI SHED,

CGerald S. Livingston, Esquire
Penni ngt on, Moore, W1 ki nson,

Bel|l & Dunbar, P.A
215 South Monroe Street, Second Fl oor
Post O fice Box 10095
Tal | ahassee, Florida 32302-2095

Susan Schwartz, Esquire

Department of Transportation

Haydon Burns Building, Miil Station 58
605 Suwannee Street

Tal | ahassee, Florida 32399-0450

James C. Myers, Agency Cerk
Departnment of Transportation

Haydon Burns Buil di ng

605 Suwannee Street, Ml Station 58
Tal | ahassee, Florida 32399-0450

Al exis M Yarbrough, CGeneral Counsel
Department of Transportation

Haydon Burns Buil di ng

605 Suwannee Street, Ml Station 58
Tal | ahassee, Florida 32399-0450

St ephani e Kopel ousos, Secretary
Departnment of Transportation

Haydon Burns Buil di ng

605 Suwannee Street, Mail Station 57
Tal | ahassee, Florida 32399-0450

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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